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“This decision was predicated on the court’s finding, made after
a preliminary hearing on the merits of the case, that petitioner was
‘more than likely’ to prevail on his claims...

We find nothing in either the language or history of Rule 23 that gives
a court any authority to conduct a preliminary inquiry into the merits
of a suit in order to determine whether it may be maintained as a class
action” (Eisen v. Carlisle & Jacquelin (1974) [28], at p. 177).

H. Newberg, A. Conte On Class Actions (vol. 1) [56], § 3.29 03 X"
.(at p. 3-149)
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Newberg & Conte supra [56], 8§ 3.33 (at p. 3-165) 1IX7) NPAX>™ NIYIIN
NIAMYR VEWMATNI WIT PR M52 DRT OV (DU NI DIRNOHORM
YINH YD 7TV AWNIT Laani 03°na yann Sw ,nobnorn 191 ,nwbs
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“Although a representative plaintiff need not immerse himself in the
case... the named plaintiff must have some commitment to the case, so
that the “representative” in a class action is not a fictive concept.
Ensuring that the suit stems from real grievances of real persons is
especially important in securities class actions... Courts ought not set
this engine in motion at the request of a person so uninterested that
he does not even know that he is a plaintiff...” (Rand v. Monsanto Co.
(1991) [34], at pp. 598-599; '3 W ' — "W NWATAM).
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nIYYI N2 3 [56] 271 11902 1°¥n Newberg .7°2a% "nwbs nI122Inm1 "wnn
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“...defendants not infrequently point to some infirmity of the plaintiff
or the merits of his or her claim as grounds of inadequate
representation. Such challenges, which often focus on plaintiff’s
motives, status, knowledge, or individual circumstances, have been
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largely rejected by the courts as irrelevant to the issues of adequacy”
(Newberg & Conte supra [56], § 3.33, at. p. 3-158).
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”When a section 11(a) plaintiff has acquired the securities more then
twelve months after the effective date of the registration statement and
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if the issuer has distributed an ‘earning statement’ for that period, the
plaintiff must prove reliance on the material misstatement... However,
the purchaser need not prove that he or she actually read the
registration statement in order to establish such reliance.

Without proof of plaintiff’s actual knowledge of the misstatement or
omission at time of purchase, there is a conclusive presumption of
reliance for any person purchasing the security prior to the
expiration of twelve months” (T.L. Hazen The Law Of Securities
Regulation [57], at p. 331; '3 'w 'v — 5w MWaTIn).

L. Loss, J. Seligman Securities Regulation (vol. IX) [58], at 23 71X77)
.(pp. 4249-4250
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“To foster a high degree of scrupulousness in the once sordid
securities industry... Congress... deliberately relieved securities
purchasers of the difficult burden of proving subjective reliance”
(Haralson v. E.F. Hutton Group, inc. (1990) [35], at p. 1032).
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“The function of requiring the plaintiff to show reliance in a 10b-5
action is to permit only those injured by fraud to sue. If plaintiff can
link her injury to defendant’s fraud by showing the fraud was a
‘substantial’ or ‘significant contributing cause’, plaintiff has shown
sufficient reliance to support her 10b-5 claim...

Where the plaintiff acts upon information from those working in or
reporting on the securities markets, and where that information is
circulated after a material misrepresentation or omission, plaintiff has
stated a sufficient claim of reliance on the misrepresentation or
omission.

...the fact that plaintiff must trace her reliance on defendant’s alleged
fraud through the reactions of third parties does not vitiate her claim
under 10b-5” (3 'w v — %W MWIIA).

"X °D popl 12 .(Baum v. Centronics Data Computer Corp. [38] o3 nR7)
X YIIND WHWY NIWDRT DX 131 219WY ¥73 ¥IINa YW 75°pYR 1NIOmNona
Newberg & Conte 7121 Kronfeld v. Trans World Airlines, Inc. (1984) [39])
.(DW NIRN2PORT (vol. 1V) [56] § 22.57 (at p. 22-246)
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“Under the circumstances of this case, involving primarily a failure to
disclose, positive proof of reliance is not a prerequisite to recovery.
All that is necessary is that the facts withheld be material in the sense
that a reasonable investor might have considered them important in
the making of this decision... This obligation to disclose and this
withholding of a material fact establish the requisite element of
causation in fact” (Affiliated Ute [40], at pp. 153-154;

5 W 0 — OW DIWATIN).
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“An investor who buys or sells stock at the price set by the market
does so in reliance on the integrity of that price. Because most
publicly available information is reflected in market price, an
investor’s reliance on any public material misrepresentation,
therefore, may be presumed...” (Basic Incorporated, supra [41],

at p. 247).
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.(M.I. Steinberg Understanding Securities Law [59], at pp. 194-195 11xX9)
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L.B. Lockwood “The Fraud-on-the-Market Theory: A Contrarian View”)

.([61], at pp. 1302-1311
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